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J   U   D G M   E N T 

1. This first appeal has been preferred by the plaintiff/appellant on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.1, 

Tezpur dated 27-11-2017, vide T.S No- 39 of 2012, whereby the learned trial 

court dismissed the suit on contest with cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondent and the original case record of Title Suit no-39/ 2012 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFF/APPELLANT CASE 

4. Case of the plaintiff/appellants appears to be in a narrow campus is that a 

plot of land measuring 6 Bighas covered by Dag No.356 (old), 453 (new), 

357 (old) 470 (new) and 358 (old) 467 (new) of Periodic Patta No.97 (new) 

100 (old) of village Bhairaguri Pathar under Barchala Mouza is the subject 

matter of the suit and hereinafter referred as „suit land‟ and suit land was 

purchased by the plaintiff from Atowari Maijoni and Sri Chakra Maijoni on 

17-06-1985 through a registered Sale Deed bearing No.1538/1985 and 

thereafter got his name mutated over the suit patta. The suit land is 

described in schedule A and Schedule B land is part of schedule A land. That 

defendant No.2 and defendant No.3 along with defendant No.4 purchased 

the land measuring 2 Bighas under Dag No.466 (new) 383 (old) of PP No.43 

(new) 15 (old) from Renu Keot, through a registered Sale Deed and said 

land is described in Schedule D of the plaint which is under possession of the 

defendant No.2 to 4 till filing of the suit. That defendant No.1 purchased a 

land measuring 2 bighas out of total 3 bighas 4 kathas 12 lessas of Dag 

No.466 No.143 from Renu Keot in the year 2011 and said land is described 

in schedule C. That on 15-12-2011 all the principal defendants illegally 

forcefully encroached upon the schedule B land and harvested the paddy 

which was cultivated by the plaintiff. Further on 17-01-2012 the defendants 

erected temporary house over schedule B land and subsequently on 15-05-
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2012 when plaintiff started fresh ploughing over schedule B land, the 

defendants drove out the plaintiff from the suit land. That the plaintiff has 

valid right, title and interest over the suit land and the defendants have 

illegally dispossessed the plaintiff from the suit land. Hence, the 

plaintiff/appellant brought instant lawsuit against the defendants praying 

declaration of his right, title and interest over the suit land along with 

eviction of the defendants/respondents from the suit land.          

DEFENDANT/RESPONDANT’S CASE 

5. The defendant/respondent Nos.1, 2, 3 and 4 contested case of plaintiff by 

filling written statement both in law and facts. The case of 

defendant/respondent appears to be in short campus is that all the 

defendants denies that plaintiff has got valid right, title and interest over the 

land as described in schedule A of the plaint on the strength of alleged sale 

deed of the year 1985 vide sale deed No.1538/85. Further, all the 

defendants denied that they have entered into the schedule B land and 

dispossessed the plaintiff.  Hence, prayed to dismiss the suit of the plaintiff. 

ISSUES 

6. Upon the pleadings of both the sides the learned trial Court has framed the 

following issues :  

(1) Whether there is any cause of action for the suit?  
(2) Whether the suit is properly valued? 
(3) Whether the suit is bad for miss-joinder of necessary parties?  
(4) Whether the suit is bad u/s 34 of Specific Relief Act? 
(5) Whether the plaintiff is entitled to get the decree of right, title  

  and interest in Schedule A land as prayed for?  
(6) Whether the plaintiff is entitled to the decree as prayed for? 
 

7. And during trial, plaintiff /appellant adduced both ocular and documentary 

forms of evidences and per contra the defendant side examined two 

witnesses and exhibited five numbers of documents.  

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 27/11/2017 dismissed the suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the plaintiff/appellant preferred the 

present appeal, upon the following grounds: -- 
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GROUNDS OF APPEAL 

1. That the learned Munsiff Court has committed great error of facts and 
laws at the time of passing the impugned judgment and decree; 

2. That the learned Munsiff Court did not apply her mind judiciously at the 
time of passing the impugned judgment and decree, hence, the same 
cannot be treated as valid judgment and decree under law ;  

3. That learned Munsiff Court has committed great mistake of fact and law 
while discussing and deciding the Issues Nos.1,2, 3,4,5 and 6 hence, the 
judgment and decree is bad in the eye of law; 

4. That the Munsiff Court though was duty bound to discuss and decide 
each issue separately yet the court has committed wrong by discussing 
and deciding the Issues No. 1 and 5 together for which the court came 
to a wrong finding; 

5. That while there was triable issues on the basis of plaint the learned 
Munsiff court has wrongly decided the Issue No.1 in negative against the 
plaintiff. The learned Munsiff court ought to have held the Issue No.1 in 
a positive way in favour of the plaintiff. 

6. That the whole discussion and decision of learned Munsiff court at the 
time of deciding the Issue No.1 and 5 together is completely wrong and 
against the law. 

7. That the appellant/plaintiff has proved his original Title Deed 
No.1538/1985 as Ext.1 without any objection from the defendants who 
have not specifically denied the execution of the said registered sale 
deed by the vendors, hence, the learned Munsiff court held the said deed 
was not duly proved while discussing and deciding the Issue No.5. 

8. That the contents of the said registered Sale Deed No.1538/1985 are 
proved by the plaintiff/appellant by adducing evidence of PW-4 and the 
learned Munsiff court ought not to have held the said registered sale 
deed was not proved as per requirements of section 67 of Evidence Act 
while discussing and deciding the Issue No.5. 

9. That while the defendants have not challenged the execution of said 
registered sale deed No.1538 of 1985 and thumb impression of the 
vendors, the learned Munsiff court has wrongly decided and hold that 
the said deed was not proved legally. 

10. That due to wrong discussion of fact and law, the learned Munsiff court 
has wrongly held that plaintiff has failed to prove their valid right, title 
and interest over the suit land and thus have wrongly decided the Issue 
No.5 and the suit. 

11. That the learned Munsiff court while discussing the issue No.2 and 4 
together came to a finding that both the issues are held to be not 
proved, but finally decided those issues wrongly against the plaintiff. 
Those two issues were framed on the basis of plea taken by the 
defendants in their written statement, hence burden to prove those two 
issues were on the defendants. 

12. That the plaintiff / appellant has proved dispossession from the suit land 
under plaint schedule B by giving proper evidence in that regard, yet the 
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learned Munsiff court while deciding the Issue No.3 without properly 
discussing the evidence of the parties wrongly held that the plaintiff has 
failed to prove by way of oral evidence that defendants have 
dispossessed him from plaint schedule B land and as such suit is bad for 
misjoinder of necessary parties. That said finding is clearly against law. 

13. That the learned Munsiff court due to wrong discussion and wrong 
decision of other issues has wrongly decided the issue No.6.  

14. That the learned Munsiff court without properly discussing oral and 
documentary evidence on record and without justly and lawfully applying 
and apprising the same mainly on surmise and conjectures for which the 
court has committed wrong in deciding the suit. 

15. That the judgment and decree challenged suffers from illegality, material 
irregularity and being wrong, unjust, in equitable without jurisdiction 
caused miscarriage of justice is against all cannons of law, hence need to 
be set aside and reversed. 

16. That the learned Munsiff court wrongly decided the suit by placing the 
burden of proof wrongly on the plaintiff on all the issues.   

EVIDENCE OF PLAINTIFF/APPELLANT’S SIDE 

9. To decide the contentions of the appellant/plaintiff let us reproduce some 

relevant portions of the evidences adduced by both the sides. PW-1 in his 

evidence-in-chief reproduced his contention of the plaint and exhibited 4 

nos. of documents. In his cross-examination he further deposed that he has 

filed the suit against Basrat Ali, Rabiqul Islam, Abdul Salam, Umila Khatun 

and Renu Koet. He has filed this suit for 4 Bighas of land.  There are 3 nos. 

of pattas of the suit land i.e. 97, 100 (old) and 33 is new patta. The dag 

number of suit land is 467. He has filed the suit after understanding the 

contents of his plaint. He has mentioned the name of defendant No.2 as 

Rabiqul in the plaint. He has put his signature after understanding the 

affidavit. In his affidavit he has mentioned that he has filed this suit against 

Basrat Ali, Rabiqul Islam, Abdul Salam and Umila Khatun. He has purchased 

6 bighas of land vide Ext.1. Basrat Ali, Rabiqul Islam, Abdul Salam, Umila 

Khatun and Renu Koet are in possession of 4 Bighas of land out of his 

purchased land of 6 bighas vide Ext.1. Basrat Ali is son of Tofajuddin, and 

Rabiqul Islam, Abdul Salam and Umila Khatun are the heirs of Abdul Hamid. 

Tafajuddin and Abdul Hamid are other persons and not his relative. Basrat 

Ali is possessing 2 bighas of land out of 4 Bighas and the heirs of Abdul 

Hamid were in possession of 2 bighas of land. He can say the boundary of 2 
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bighas of land possessed by Basrat Ali i.e. on North- Nazrat Ali, South- 

Soforuddin, East –Soforuddin and Jomoruddin and West- his own land. 

Defendant Nos.2, 3 and 4 are possessing his 2 bighas of land and he can say 

the boundary i.e. North – Nazrat Ali, South- Soforuddin, East – own land and 

west –his own land. He can say the boundary of 2 bighas of land out of his 

purchased land of 6 bighas i.e. North – Nazrat Ali, West- Soforuddin, East – 

own land and West – Bolan (a drain). He can say the boundary of 6 bighas 

of land that he purchased i.e. East – Jomoruddin and Soforuddin, West – 

Bolan, North – Nazrat Ali and South – Rasif Hazi and Dilbar Hussain. 

Deceased Abdul Hamid has land in that village. Deceased Abdul Hamid had 

purchased that land from gaonburah Saiya Ali. The old patta No.15 belongs 

to the land purchased by Hamid but he does not know the new patta no. 

The dag of land which Hamid purchased was 465. Hamid purchased 3 or 3 

½ bighas of land. He does not know the area of land defendant No.1 Basrat 

Ali purchased and from whom it was purchased. There are two 2 bighas of 

land of Renu Keot and 1 ½ bighas of land belong to Budu Majhi in between 

the land purchased by them and Abdul Hamid. After the death of Abdul 

Hamid, his sons were possessing the land. That land was possessed by 

defendant Nos.2, 3 and 4.  He does not know if Basrat Ali purchased any 

land from Renu Keot. Abdul Hamid also purchased land from Renu Keot 

containing Patta No.15 (old) and Dag No.466. Suit is filed for that land and 

between the lands purchased by Abdul Hamid from Renu Keot, there are 

land of Budu Majhi measuring 1 ½ bigha and land measuring 2 bigahs of 

Renu Keot. He submitted the certified copy of the deed, vide Ext.2, 

pertaining to the purchase of land from Basrat Ali. His plaint and affidavit 

was prepared as per his instruction. He has filed the suit for the land 

covered by patta No.100 and dag No.467. He has filed the suit seeking 

eviction of the defendants from the said land. He could not say the Dag and 

Patta nos. of the land that he sold to Basrat Ali (defendant No.1) as the sale 

was made long back. He does not know if his name was removed 

subsequently concerning the land that he sold to Basrat Ali. He does not 
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know if the patta was maintained in the name of Renu Keot in respect of the 

land purchased by Basrat Ali from her.  He does not know that patta was 

again maintained in the name of Renu Keot for the land purchased by Basrat 

Ali. He had land measuring 3 B 4 K 12 L under Miyadi Patta No.143 and Dag 

No.466. He has filed the suit for the land covered under Kheraji Patta No.100 

and Dag No.467. He has mentioned in para No.10 of his affidavit that he has 

not sold under Miyadi Patta No.143 and Dag Mo.467.  He has mentioned in 

para No.10 of his affidavit that he sold and delivered possession of the land 

measuring 2 bighas ( Dag No.466, Patta No.143) to defendant No.1 vide 

deed No.698 of 2004 that he purchased from Renu Keot. He has filed a case 

u/s 145 Cr.P.C against Basrat Ali and few others but he does not remember 

the names of others except Basrat Ali. Police did not investigate the case file 

by him.  He has not mentioned in para 4 of this plaint that the land for which 

suit is filed against Basrat Ali is under Dag No.466 and 43.  

10. PW-2 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief. He in his cross-examination deposed 

that the Suraj Jamal filed this suit as the defendants are occupying 6 bighas 

of land belongs to Suraj Jamal. They were cultivating and enjoying the land 

measuring 6 bighas together since last 3 years. He does not know on which 

date the defendant constructed house over suit B schedule land by 

dispossessing him. He heard that there was dispute between plaintiff and 

defendant concerning the suit land. He did not witness it personally. The 

contentions regarding purchase of land under which Dag and patta and on 

which date Basrat Ali occupied suit B schedule land, - though he mentioned 

in para 4 of affidavit but those were not told by him.  He has not written in 

para 5 of affidavit that which of the defendants entered the suit B schedule 

land. In para 5 of affidavit he has not mentioned that which of the 

defendants is liable to be evicted. The contents mentioned in para 5 of 

affidavit was not told to the plaintiff‟s advocate. He knows the contents of 

his affidavit partially and he does not know it completely.  

11. PW-3 supported the version of the plaintiff by reproducing the contentions of 
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the plaintiff in his evidence-in-chief. He in his cross-examination deposed 

that he has not submitted any written affidavit in this suit. He neither knows 

the area of land Suruj Zamal is enjoying nor does he know the dag and patta 

no. He doesn‟t know concerning which land Suruj Zamal has filed this suit. 

He put his thumb impression on his affidavit at the residence of their 

advocate. He doesn‟t remember on which date he went there. He does not 

know what is written in his affidavit filed in the suit. He does not know what 

area of land belongs to Suruj Zamal was occupied by Basrat Ali. He knows 

that Basrat Ali had constructed house over the land of Suruj Zamal. The land 

of Suruj Zamal was occupied only by Basrat Ali and none else. He does not 

know when and from whom Suruj Zamal purchased suit “A” schedule land. 

He does not know the dag no, patta no. and the area of suit land. He 

doesn‟t know the boundary of suit land. He only knows as it was told by 

Suruj Zamal that he purchased the land. He knows that Basrat Ali 

constructed a house on the land of Suruj Zamal. The occupied land was 

measuring around 1 bigha. There is a road on the south of occupied land of 

1 Bigha.  Around 6 bighas of land is under the possession Suruj Zamal. 

Except Basrat Ali none has occupied the land of Suruj Zamal. He neither has 

heard nor seen. He doesn‟t know what area of land was purchased by 

defendant No.1 as it was not told to him by plaintiff or defendant No.1. 

Presently there is no dispute between them. He does not know in which case 

he has given his evidence.   

12. PW-4 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief. He in his cross-examination deposed 

that the In Ext.1, the sale deed No.1538, the seller were Atowari Maijani and 

Smt. Chakra Maijani, both are daughters of Kandra Majhi. The buyer was 

Suruj Zamal, son of Jamiruddin. The schedule of the Ext 1 is : the land of 

village – Bhiraguri Pathar, Mouza - Borsola, PS- Dhekiajuli, Sonitpur district 

covered under Miyadi Patta No.197/100, Dag No.356/453, measuring 1 

bigha 4 kathas 12 Lessas ( lahitoli land), land measuring 18 lessas under 

Dag No.357/470, land measuring 15 Bighas 2 kathas 7 lessas under Dag 
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No.358/467 ( Khalitoli land). Out of total land measuring 17 bighas 2 kathas 

17 lessas, the land measuring 6 bighas was sold. He deposed in his cross-

examination that he cannot say if the parties, as mentioned in the deed 

Ext.1 were actually had come to the Registrar Office at that time. The 

persons who had identified the parties to the Ext.1 was not mentioned in 

Ext.1 and it was also not mentioned in the Volume register brought by him.  

EVIDENCE OF DEFENDANT/RESPONDENT’S SIDE 

13. DW-1 has submitted his examination in chief supporting the contentions of 

the written statement and he in his cross-examination deposed that he does 

not know what are the documents submitted by the plaintiff in the suit.  He 

does not know if the plaintiff purchased land measuring 6 bighas covered 

under Dag No.365 (old)/470 (new) and 385 (old)/467 (new) of PP 

No.97/100 (new) from Smt. Chakra Maijani and Atowari Maijani.  

14. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he has deposed in his cross-examination 

that he knows what is written in his affidavit.  

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

15. On careful perusal of the judgment and order passed by the learned Munsiff 

No-1, Sonitpur, Tezpur this court in the forthcoming discussions, shall try to 

the decide the following pertinent questions:-  

1. Whether learned Munsiff No-1, Sonitpur, Tezpur rightly 

decided and answered the issues no- 1 and 5 against the 

plaintiff? 

2. Whether learned Munsiff No-1, Sonitpur, Tezpur rightly 

dismissed the suit of plaintiff providing sufficient reasons? 

3. Whether learned Munsiff No-1, Sonitpur, Tezpur appreciated 

the evidences adduced by the plaintiff/appellant properly 

leaving no stone unturned?  

4. Whether findings of learned Munsiff No-1, Sonitpur, and 

Tezpur are based upon lawful consideration and settled 

provisions of law? 
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16. Taking notes, upon the questions formulated by the court in the upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellant in the light of evidence adduced 

by the plaintiff/appellant as well as the respondent/defendant in original suit. 

ISSUE NO. 1 - CAUSE OF ACTION 

17. Now, coming to the issues framed in respect of cause of action, this court 

finds that Ld. Munsiff, Sonitpur, Tezpur vide its judgment dated 27-11-2017 

discussed the Issue No.1 and Issue No.5 together and further decided both 

the issues against the plaintiff/appellant. Issue No.1 relates to the cause of 

action for the suit and it is a wrong approach to decide the Issue No.1 with 

Issue No.5 that relates to the issue of right, title and interest of over the suit 

“A” schedule land. As such, this court thinks it fit and proper to discuss the 

Issue No.1 separately at the outset.  

18. On meticulous perusal of the contentions of the plaint, it divulges before this 

court that plaintiff prayed for declaration of his right, title and interest over 

the suit A schedule land and eviction of the defendants from suit B schedule 

land claiming that plaintiff has purchased the suit A schedule land from 

Atowari Maijoni and Chakra Maijoni on 17-06-1985 vide registered sale deed 

No.1538/85 and subsequently till the year 2011 he has been under 

possession of the suit property described in schedule A as well as schedule B 

of the plaint. Plaintiff further pleaded that on 15-05-2012 he was 

dispossessed illegally from suit B schedule land by the defendants. Per 

contra, the defendants by filing separate written statement denied the entire 

contentions of the plaint. Defendants further denied the right, title and 

interest of the plaintiff/appellant over suit “A” schedule land and they further 

denied that defendants ever entered into the suit B schedule land and 

dispossessed the plaintiff /appellant from thereon.  

19. The defendants in their written statement categorically pleaded that this suit 

has no cause of action. In the legal system, a “cause of action” is a set of 

facts or legal theory that gives an individual or entity the right to seek a legal 

remedy against another. This applies to the filing of a civil lawsuit for such 
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wrongs as property damages, personal injury, or monetary loss, as well as to 

criminal wrongs such as battery, theft, or kidnapping. A cause of action may 

come from an act or failure to act, breach of duty, or a violation of rights, 

and the facts or circumstances of each specific case often have a significant 

effect on the case.  

20. In other words Cause of Action of a law suit defined as bundle of facts 

affirmed by one party and denied by the other side. Assertion of certain facts 

and denial from the other side, gives rise of a bonafide dispute between the 

parties and said dispute considered to be cause of action for a law suit. 

21. Hence, it seen from the pleadings on record that plaintiff side has asserted 

certain facts in supports of his claim and defendants denied the claim of the 

plaintiff. The assertion from the part of the plaintiff and denial from the 

defendants gives rise of a bonafide dispute between the parties and that 

requires a proper adjudication.  

22. Under the above said discussion, this court finds that instant suit has cause 

of action. Accordingly, the issue no-1 is answered in affirmative and in 

favour of the plaintiff side and consequent to that finding of the court below 

interfered with and set aside. 

23. In respect of discussion and decision of learned court bellow over remaining 

issues this court finds that learned court bellow in deciding issues no-2 & 3, 

erred both in law and facts. It seen that learned court bellow although 

observed that defendants failed to prove the issues regarding maintainability 

and valuation, but consequently answered both the issues in negative and 

against the plaintiff. Considering the observation the learned court bellow 

ought to have answered both the issues in affirmative and in favour of the 

plaintiff/appellant. Hence, both discussions and decisions of both the issues 

deserves interference from this first appellate court. Accordingly, both issue 

no-2 & Issue No-4 answered in affirmative and in favour of plaintiff/appellant 

as the defendants/respondents failed to prove both the issues.  

24. Now coming to the issue no-3 that relates to miss-joinder of necessary 

parties, this court finds that learned court bellow rightly decided that suit is 
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bad for miss-joinder of parties. Certainly the plaintiff/appellant failed to 

prove through oral evidence that defendants have dispossessed the plaintiff 

from the suit land. The story of plaint further claimed that suit C & D land 

does not have any relation with the suit property. This court failed to 

understanding as to why the remaining defendant‟s no-2 to 4 have 

impleaded as parties to the suit. Accordingly, this first appellate court finds 

that decision of learned trial court bellow in respect of issue no-3 not 

deserves any interference from this court and consequent to that finding of 

learned court bellow is upheld.  

ISSUE NO. 5: 

25. The Learned Munsiff No-1, Sonitpur vide its Judgment & Order dated-

27/11/2017 dismissed the suit of plaintiff/Appellant Suraj Zamal and Learned 

trial court at the time of dismissing the suit opined in Issue No-5, that 

plaintiff/appellant failed to prove Ext-1(Sale Deed No-1538 of 1985) in view 

of section-67 of Indian Evidence Act. In the forthcoming discussions, this 

first appellate court shall try to ascertain whether the findings of Learned 

Trial Court based upon the settled provisions of law. 

26. Learned Advocate appearing on behalf of the Plaintiff/appellant during the 

time of argument categorically argued before this court contending that 

Learned Munsiff No-1, Sonitpur failed to appreciate the original sale deed 

exhibited by the plaintiff as Ext-1 and wrongly decided Issue No-5 against 

the plaintiff/appellant. Learned Advocate appearing for the plaintiff/appellant 

further vehemently argued before this court contending that a sale deed 

being registered not required by law to be attested and the provisions of 

section-68 of Evidence Act not applicable and as such the finding of the 

learned trial court is not sustainable in the eye of law. Learned counsel in 

support of his argument referred one case of our parent high court styled as 

Sufia Khatun (Musst) &ors Vs Bhoimuddin SK &Anrs (2011(2) 

GLT1007). 

27. Taking serious note upon the points of argument put forwarded by the 

plaintiff/appellant side this court meticulously peruse the referred case of our 
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parent Hon‟ble High Court and it finds that Hon‟ble Gauhati High Court 

passed the judgment in a separate factual matrix and the facts of the instant 

case in hand is totally different from the factual matrix of the referred case 

law. Hon‟ble Gauhati High Court decided that attesting witness not required 

in view of section-68 of Indian Evidence Act in respect of a sale deed and 

the controversy pending before this court rest upon section-67 of Evidence 

Act and Learned trial court dismissed the suit opining that Original Sale Deed 

stands not proved in view of section-67 of Indian Evidence Act. In the light 

of above said discussions this court firmly opined that ratio of above said 

case law not appears to be applicable to this case in hand. Hence, the points 

of argument put forwarded by the plaintiff/appellant‟s counsel stands 

discarded.  

28. Learned Advocate appearing on behalf of the plaintiff/appellant vehemently 

argued before this court that plaintiff during the trial exhibited the original 

sale deed as Ext-1 and learned trial court failed to appreciate the Ext-1 

document and further dismissed the suit. It is further argued that a 

Registered Sale alone conveys valid title and Learned counsel appearing on 

behalf of plaintiff referred one Case Law of Hon’ble Apex Court styled as 

Meghamala & Others Vs. Narashima Reddy and others (2010) 8 SCC 

383. 

29.  It is true that a registered sale confers valid title upon the purchaser. In 

other words we can say only a valid register sale deed that proved before a 

court only confers title to the purchaser. Where a party denied the execution 

or contents of sale deed before a competent court the burden lies upon the 

party to prove the execution of sale in view of section-67 of Indian Evidence 

Act. It is settled procedure of law that in a sale deed attesting witness not 

required to be called upon for proving its execution in view of section-68 of 

Indian Evidence as same being registered under Indian Registration Act.  

30. The plaintiff/appellant admittedly failed to prove the execution of Ext-1 

document and further failed to examine any witness of that document in 

compliance with the settled provisions of Indian Evidence Act. One official 
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witness was examined as PW-4 and he deposed before this court that in Ext-

1(Sale Deed No-1538/85) vendors were Smt. Etowary Mojiani & Chakro 

Mojiani and purchaser was Surat Jamal. He further deposed that land 

measuring 6 Bigha was sold from Patta No-197/100 of Dag Nos.356/453, 

357/470, 385/467. PW-4 in his cross-examination categorically deposed that 

in Ext-1 it was not mentioned in whose BORABOR it was executed and he 

don‟t know whether the names of peoples mentioned in the deed were 

actually present before the registry office. He further deposed that names of 

witnesses namely Sumam Majhi and Biren Majhi were not mentioned in 

Volume Register. From the evidence of PW-4 it has become crystal clear that 

PW-4 was not present at the time of registration of Ext-1 and he deposed 

before the court as per the Volume Register. Undeniably, the PW-4 does not 

have any personal knowledge about the execution of registration of sale 

deed. More also, the evidence of PW-4 may prove the registration of Ext-1 at 

the sub-registry office and but such registration of sale deed is not proof of 

execution.  

31. It is true that an original sale deed being a private document cannot be used 

in evidence unless its execution is admitted by the party against whom it is 

intended to be used, or it is established by proof that it is duly executed. 

Due execution is proved by establishing that the signature (or mark) in token 

of execution was affixed to the document by the person who is stated to 

have executed the document. This is normally done either (i) by examining 

the executant of the document; or (ii) by examining a person in whose 

presence the signature/mark was affixed to the document; or (iii) by 

referring the document to a handwriting expert and examining such expert; 

or (iv) by examining a person acquainted with handwriting/signature of the 

person who is supposed to have written/signed the document; or (v) by 

requesting the Court to compare the signature of the executant in the 

document with some admitted signature of the person shown as executant; 

or (vi) by proving admission by the person who is said to have signed the 

document, that he signed it. 
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32. In this case the plaintiff merely exhibited the original sale as Ext-1 and 

further failed to call upon any of the vendors of the sale deed or any witness 

before this court to prove its proper execution. The plaintiff/appellant even 

failed to state whereabouts of the vendors or witnesses in his pleadings. The 

plaintiff/appellants keeps mum on the fact of proving the execution of Ext-1 

having specific denials from the written statements of the all four 

defendants. The defendants of this case though submitted their written 

statement separately but they have specifically denied the purchase of land 

measuring 6 Bighas through registered sale deed 1538 of 1985. The plaintiff 

wanted to avail reliefs upon the Ext-1 document and after getting specific 

denials from the defendants failed to prove its proper execution. The 

plaintiff/appellant ought to have call its vendors or anyone of its witnesses to 

prove the execution of document at least in view of section-67 of Indian 

Evidence Act. 

33. The Hon’ble Gauhati High Court in 1990 (2) GLJ 244 while dealing 

with section 67 of the Indian Evidence Act held that mere registration of a 

document is not, by itself, sufficient proof of its execution. The execution of 

a document has to be proved independently. Mere proof of admission or 

execution of registration before the Sub-Registrar, therefore, does not satisfy 

the requirement of section 67 of the Indian Evidence Act, which deals with 

proof of execution.  

34. DW-1 in his evidence in chief of Para No-4 specifically denied that plaintiff 

purchased 6 bighas of law through execution of registered sale deed no-

1538/1985. Plaintiff failed to prove the execution of the documents in 

accordance with the provisions of Section 67 of the Evidence Act. Plaintiff 

examined four numbers of witnesses out of which PW-1 is the plaintiff 

himself and he in his cross-examination failed to depose the exact boundary 

of schedule “A” land of plaint and he during his cross-examination wrongly 

deposed the northern and southern boundary of his purchase land 

measuring 6 Bighas. The plaintiff exhibited one sale deed of defendant no-1 

as Ext-2 but this court failed to connect any relation between the suit land 

https://indiankanoon.org/doc/884542/
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and the sale deed exhibited as Ext-2. PW-2 though submitted his evidence 

supporting the versions of PW-1, but during his cross-examination it has 

become crystal clear before this court that PW-2 has no knowledge about 

the suit land as he deposed in cross-examination that he don‟t know when 

defendants constructed house over suit B schedule land. He heard about the 

quarrel over possession of suit land and he has not seen any quarrel 

between plaintiff and defendants. He further deposed that in para no-4 of 

his evidence in chief that although it was mentioned that Basrat Ali 

purchased land and date of dispossession by Basrat Ali but those are not 

deposed by him. PW-3 don‟t know about the boundary of the suit land. PW-3 

further deposed in his cross-examination that he knows that Bachrat Ali 

constructed a house over the land of Surat Jamal and land possessed 

measuring one Bigha. He further deposed that Surat Jamal possessing 6 

Bighas of law. Except Basrat Ali no other defendants possessed the land.  

35. The evidences presented by PW-1, PW-2 & PW-3 are appears to be 

contradictory with each other. As per PW-3 defendant Basrat Ali possessed 

land measuring an area of 1 Bigha and plaintiff in his evidence in chief 

claimed that Basrat Ali possessed land measuring an area of 4 Bighas. PW-3 

further deposed that plaintiff Surat Jamal Possessing land measuring any are 

of 6 Bighas. The plaintiff as PW-1 claimed that he possessed the land 

measuring 2 Bighas. Hence, it seen the plaintiff‟s witnesses contradicted the 

entire versions of plaintiffs/appellants case and those contradiction makes 

their evidences untrustworthy in nature.  

36. The Hon’ble Gauhati High Court in (2014) 3 GLR 831 while dealing 

with section 59 of the Indian Evidence Act held as follows: “Section 59 of the 

Indian Evidence Act requires that a fact which can be seen has to be proved 

to have been seen and the fact which can be heard has to be proved to have 

been so heard. Execution of a sale deed is obviously a matter to be seen by 

the witnesses and hence, in the absence of direct evidence to that effect 

adduced by someone and unless someone supposed to have seen the same, 

it cannot be said as per section 59 of the evidence that execution has been 
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proved “.  

37. In the instant case the plaintiff/appellant failed to prove the execution of the 

sale deed by examining independent witness whose name appeared in sale 

deed.  

38. It is, therefore, clear that the appellant/plaintiff has failed to prove the Ext.1, 

by establishing the fact that it was executed, signed and executed by the 

vendors and such facts forced this first appellate court to hold that 

plaintiff/appellant has failed to prove the thumb impressions of vendors or 

execution of the document as required by Section 67 of the Evidence Act. 

39. Learned Advocate appearing on behalf of the plaintiff/appellant further 

argued that Ext-1 document being 30 years old document a strong 

presumption over its genuineness may be drawn upon in view of section-90 

of Indian Evidence Act and learned court bellow erred both in law and facts 

in deciding such fact.  

40. Considering the points of argument put forwarded by the learned counsel of 

appellant/plaintiff side this court peruse the Ext-1 document in the light of 

settled provisions of law. In respect of interpretation of Section 90 there is 

lot of questions. First issue is on how the period of 30 years is calculated to 

find out if a document is 30 years old or not. According to the current 

position of law to find whether a document is thirty years or not the period 

has to be calculated from the date of execution of the document and not 

from the date which the document is filed in court. 

41. For the purpose of calculating the period of 30 years we need to calculate 

the period from the date of execution of Ext-1 to date of submission of 

document in evidence before this court. Admittedly, the Ext-1 document was 

allegedly executed on-16/06/1985 and same was exhibited before this court 

on-18/06/2013 and on mathematical calculation the age of the document 

not appears to be 30 years or more. Hence, question of drawing any 

presumption in view of section-90 of Evidence Act does not arise. 

Accordingly, the points of argument put forwarded by the plaintiff/appellant 

stands discarded.  

https://indiankanoon.org/doc/884542/
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42. The plaintiff/appellant in the plaint claimed that after purchase of the suit A 

schedule land through registered sale vide Ext-1 his name was mutated over 

the suit land. The plaintiff/appellant failed to adduce any cogent evidence 

before this court upon which this court may presume that name of 

plaintiff/appellant was recorded over the suit land. The plaintiff exhibited one 

certified copy of Jamabandi as Ext-3 and same was not proved by calling any 

official witness before this court. On bare perusal of the said document this 

court finds name of plaintiff recorded vide New Patta No-33 of Dag No-467 

and whether patta no-33 is same or identical with patta nos 97/100 as 

mentioned in the plaint that fact not proved before this court. Hence, it is 

hard to believe that suit “A” schedule land actually mutated in the name of 

plaintiff/appellant. More also, names of defendants appears to be recorded 

in respect of said patta along with the name of plaintiff. As such no strong 

presumptions may be drawn upon in favour of plaintiff.  

43. If the plaintiff/appellant possessed the suit land since from the year 1985 

after purchase the plaintiff/appellant must have deposit land revenue 

continuously till the date of filling this suit. Plaintiff/appellant failed to prove 

such fact by adducing documentary evidences like proof of revenue. Only 

one revenue receipt exhibited by the plaintiff as Ext-4 that too for the year 

of 2013. Hence, this court finds that plaintiff failed to adduce any cogent 

evidence upon which the court may presume that plaintiff/appellant has 

been in possession of the suit land since from the year of his purchase and 

till his alleged dispossession from the suit land.  

44. The claim of right, title and interest of the plaintiff over the suit land rest 

upon sale deed vide Ext-1 and this court in the foregoing discussions already 

observed that Ext-1 document not proved before this court as per the settled 

provisions of Indian Evidence Act.  

45. In the light of above said discussions, this court finds that plaintiff/appellant 

failed to prove his right, title and interest over the suit land and learned trial 

court rightly decided issue no-5 against the plaintiff. Accordingly, discussions 

and decision of learned court in respect of issue no-5 not deserves any 
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interference from this first appellate court and consequent to that findings of 

learned lower court is upheld.  

46. Under the above such circumstances, the judgment pronounced and 

delivered by the ld. Munsiff No.1, Tezpur, Sonitpur needs no interference 

and deserves to be upheld. Accordingly, the first appeal is dismissed with 

cost. 

47. Prepare a decree accordingly. The appeal is disposed of on contest with cost. 

Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 22nd May‟2019. 

 

 

(N. J. Haque) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru), Steno.   

    

 

 

 

 

 

 

(N. J. Haque) 

Civil Judge 
Sonitpur, Tezpur 



20 
Title Appeal No-4/18 (Arising our of T.S No-39 of 2012) 

Md. Suraj Zamal Vs. Md. Basarat Ali and Ors 

 

 

 

 

ANNEXURE 

 

Plaintiff Witnesses:   
i PW-1     : Md. Suraj Zamal 
ii PW-2     : Md. Tarab Ali 
iii PW-3     : Md. Abu Shiekh 
iv PW-4     : Rabindra Kr Nath 

         
Plaintiff Exhibits:  

i Ext.1   : Original registered sale deed No.1538 dated   
     17-06-1985 

ii Ext.2   : Certified copy of sale deed No.168 dated   
     19-05-2011 

iii Ext.3   : Certified copy of Jamabandi copy 
iv Ext.4   : revenue payment receipts 

 
Defendant Witnesses: :  

i DW-1     : Md. Basrat Ali 
ii DW-2     : Md. Rafiqul Islam 

 
Defendant Exhibits : :   

i Ext.Ka   : Certified copy of sale deed No.698/04 
ii Ext.Kha  : Mutation certificate dated 25-05-2004 
iii Ext.Ga   : Revenue receipts  
iv Ext.Gha  : Jamabandi copy dated 06-03-2007 
v Ext.Unga  : sale deed No.153/2011 dated 19-05-2011 

 
 

 
(N. J. Haque) 

                                                                                                 Civil Judge 
                         Tezpur, Sonitpur 

 


